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Abstract: The Guiding Principles suggest due diligence agpamnational means for business
enterprises to respect human rights, but the speaptions available to States to ensure the
implementation of business due diligence are neti§ipd.

The Human Rights Due Diligence Project sought tvigie an answer to this question by mapping
out where and how States already make use of digertie regulations to ensure that businesses
respect established standards. The project ultlynabdained more than 100 examples of due
diligence regimes in more than 20 States, rangioi fiability mechanisms, to incentive and
permitting regimes, to transparency and disclosugehanisms.

The Human Rights Due Diligence Project has beemechout by Prof. Olivier de Schutter, Prof.
Anita Ramasastry, Mark B. Taylor, and Robert C.mMpson on request of the International
Corporate Accountability Roundtable, the Europeaalifion for Corporate Justice and the
Canadian Network on Corporate Accountability.

For more information and to download the full HuniRights Due Diligence Report, please see:
http://www.corporatejustice.org/Press-release-Ql¢taatnership.html?lang=en

or
http://accountabilityroundtable.org/campaigns/husmghts-due-diligence/

Talking points:

A The United Nations Guiding Principles on Business Human Rights (“Guiding
Principles”) affirm that business enterprises havesponsibility to respect human rights,
and that States have a duty to ensure that thep.dbhe Guiding Principles describe the
duty of States as including "appropriate stepsévent, investigate, punish and redress”
human rights abuse “through effective policiesidigion, regulations and adjudication."
The Guiding Principles suggest due diligence agpanational means for business
enterprises to respect human rights, but the spapftions available to States to ensure the
implementation of business due diligence are netifipd.

A The International Corporate Accountability RoundaldCAR), the European Coalition for
Corporate Justice (ECCJ) and the Canadian Netwo&aryporate Accountability (CNCA)
have commissioned a group of international expeRsof. Olivier de Schutter, Prof. Anita
Ramasastry, Mark B. Taylor, and Robert C. Thompdomnmap out how States already use
due diligence regulations to ensure that the behafibusiness enterprises meets social
expectations in areas akin to human rights. Inrotfeeds, the Human Rights Due Diligence
Project sought to establish the extent to whichelgal systems of States already make use
of due diligence regulations to ensure that busieesespect established standards and to
describe a range of regulatory options policymakeight use to take the next steps in
ensuring businesses respect human rights. ThecPudjenately obtained more than 100
examples of due diligence regimes (the “Examplesihore than 20 States, drawn from a



wide variety of regulatory sectorBhe Examples illustrate numerous approaches tagbe
of regulatory authority in promoting due diligenes, reflected in the Report.

The principal conclusion of the Report is that &atould make far greater use of legal tools
to ensure business respects human rights in gesretaimplement due diligence for human
rights in particular. States have imposed varidulgyations to act with due diligence with
regard to a range of values such as consumer piostex the protection of the

environment, or the fight against money laundedanguman trafficking; or they have
created strong incentives to encourage companigssign ways of taking these concerns
into account.

Drawing on State practice and international stashslahe Report finds the following:

1. First, the Report confirms that the origins of dllegence are neither a creation of the
United Nations Human Rights Council nor a voluntargasure for corporate social
responsibility. Due diligence originates from letdls that States are already using to
ensure that business behavior meets social exmertaincluding standards set in law.

2. The Report describes how the concept of due ditigeaquirements are found in areas
of law that are either analogous to or directlgvant to human rights, such as labor
rights, environmental protection, consumer protecand anti-corruption.

3. The Report also establishes that due diligencenemgents can be used to ensure that
business enterprises can be held accountabledtations of law, by, for example,
overcoming obstacles to effective regulation pdsgdomplex corporate structures or
their transnational activities.

The options described in the Report indicate atléur main regulatory approaches
through which States can ensure human rights digewnice activities by business. Usually
these approaches co-exist within the same jurisdistand legal systems.

1. The first approach imposes a due diligence requergras a matter of regulatory
compliance. States implement rules that requirénless enterprises to conduct due
diligence, either as a direct legal obligation fatated in a rule, or indirectly by offering
companies the opportunity to use due diligencedefense against charges of criminal,
civil or administrative violations. For examplegetbourts use business due diligence to
assess business compliance with environmentalt, labosumer protection and anti-
corruption laws. Similarly, regulatory agenciesulagly require business due diligence
as the basis upon which to grant approvals anddegfor many business activities.

2. The second regulatory approach provides incentineisbenefits to companies, in return
for their being able to demonstrate due diligerneetice. For example, in order for
companies to qualify for export credit, labelirnemes or other forms of State support,
States often require due diligence on environmemélsocial risks.

3. Athird approach is for States to encourage dugeatite through transparency and
disclosure mechanisms. States implement rulesehaire business enterprises to
disclose the presence or absence of due diligestnatias and any identified harms that
their activities may create, such as the presehchild labor in a company’s supply
chain. Market participants will then attempt to strain any identified harms on the
basis of a company’s disclosures. For example rgesulaws, consumer protection
laws and reporting requirements for corporate $eesponsibility operate on the logic
that information serves the interests, and willnppb action by consumers, investors,
regulators, and people who might be adversely @ty a business activity.



4. Afourth category involves a combination of onemre of these approaches. States
regularly combine aspects of these approachegar ¢t construct an incentive
structure that promotes respect by business fostdredards set down in the rules and
ensures that compliance can be assessed in aemffimd effective manner. For
example, administrative rules governing environrakpitotection, labor rights,
consumer protection or anti-corruption may reqbusiness due diligence as the bases
for a license or approval, and may also requir@leegeporting disclosure of due
diligence activities by business. Enforcement ahswles can combine administrative
penalties, such as fines, and criminal law sanstiand the possibility of civil action.

A The Report is by no means the final word on whetdjufatory measures are most effective
in ensuring respect for human rights. ExtensivéeSteactice with respect to due diligence
as a method of regulation is not evidence of hungiris protection, nor is it evidence of
effective enforcement. In addition, no one forndaé diligence regulation will suit all
business sectors or address every human rightebal The report does not attempt to
prescribe which particular regulatory options aestldor particular human rights risks. The
range of specific economic activities, nationablegystems, human rights contexts and the
range in business structures, operations andaoedtips is too varied and diverse for
detailed prescriptions in one report.

A In the European context, an appropriate first segpbe to ask companies to map out the
risks of human rights violations in their operasar connected to them by their business
relationships and disclose how they manage theks in their annual reports. The
informationon companies due diligence can be ¥tiathe management of the company, as
well as for potential investors, public authoritteat may do business with such company,
and civil society.



